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Q

A

PRICE - CROSS

Do you recall?

Do I recall what?

1508

3 Q Does this refresh your recollection to whether or

4 not in January you were aware of the fact that Time Warner's

5 petitions would delay the processing of Liberty's microwave

6 applications?

7 A No that that I don't recall anything from that

8 conversation. And I don't believe it was early January that

9 I had any idea that there was going to be delay from the

10 petition.

11 Q Now there's another entry for Mr. Barr on the 17th

12 that reflects a telephone call with you and Lloyd

13 Constantine where a state court, federal court and FCC

14 litigation. Again I will ask you if that refreshes your

15 recollection at all about whether or not you knew in January

16 of 1995 the effect of Time Warner having petitions to deny

17 Liberty's applications?

18 A No I don't remember the specific call and I don't

19 believe I had idea in January that there would be a delay

20 based upon the petitions.

21 Q Mr. Price there was a memorandum -- a memorandum

22 which was prepared by Mr. Lehmkuhl and addressed to you and

23 a number of other people at the company and other lawyers

24 and it was dated, February 5, 1996.

25 And it's described as containing confidential
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1 legal communications regarding Liberty's license. And also

2 encloses Liberty's pending application inventory. Does this

3 refresh your recollection at all about when you might have

4 had the understanding of the affect on Liberty's licenses of

5 Time Warner petitions to deny would have been to delay their

6 processing?

7

8

A No it's not --

JUDGE SIPPEL: I heard you say February '96. Is

9 that a misstatement or did I hear it wrong?

10

11

12 Honor.

13

MR. BECKNER: I'm sorry Your Honor.

THE WITNESS: I think it's February '96 Your

MR. BECKNER: No I'm sorry that's -- that's my

14 error. That's not a misstatement and I did not mean to do

15 this. I was thinking it was '95.

16

17

18

19

JUDGE SIPPEL: All right then you don't want the

MR. BECKNER: Strike the question.

JUDGE SIPPEL: Perhaps you and Mr. Holt would want

20 an opportunity to take a hard look at these documents and

21 prepare a line of questioning for this afternoon?

22 MR. BECKNER: Yeah I would Your Honor but the

23 problem is I mean -- I'm trying to integrate this with the

24 examination of this witness and he says he doesn't remember

25 something.
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1 JUDGE SIPPEL: He says he doesn't remember. I've

2 asked him and you've asked him.

3

4

5

6

MR. BECKNER: Yeah.

JUDGE SIPPEL: And he says he doesn't remember.

MR. BECKNER: Yeah.

JUDGE SIPPEL: I think maybe it's time to move on

7 to something else.

8

9

MR. BECKNER: Okay.

JUDGE SIPPEL: Unless you've got another document.

10 Unless you have something of a hard evidentiary nature to

11 confront him with.

12

13

14

15

16

17

18 Q

MR. BECKNER: Well then he doesn't remember.

THE WITNESS: I'm sorry I didn't hear you.

MR. BECKNER: There were no questions asked.

JUDGE SIPPEL: Let's go off the record.

JUDGE SIPPEL: Mr. Beckner.

BY MR. BECKNER:

Mr. Price, assuming that you had a conversation

19 with your lawyer about Time Warner's petitions denied, don't

20 you think it's likely that you would have asked that lawyer

21 whether or not the petitions to deny would have any delaying

22 effect on the processing of your applications?

23

24

25 II

MR. SPITZER: Objection.

JUDGE SIPPEL: Sustained.
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BY MR. BECKNER:

1511

2 Q Mr. Price were you interested in the speed with

3 which your applications for microwave licenses would be

4 granted? Was that something you were interested in in the

5 first months of 1995?

6 A I think speed is the wrong word. I testified

7 earlier that from 1991 on we were always concerned of the

8 timeliness of the response to our applications from the FCC

9 because of problems we had had from the beginning getting

10 either licenses or STAs on a timely basis and that remained

11 an ongoing concern.

12 JUDGE SIPPEL: That's not the question he asked

13 though. He's asking you whether or not you were concerned

14 about the speed of turnaround time in '95. Starting in

15 January 95. That's the question.

16 A In January 1995 we were not concerned with the

17 speed of turnaround time at that juncture, no. Other than

18 we knew it in the ordinary course be concerned with the

19 timeliness of the turnaround time of the FCC. There was

20 nothing out of the ordinary that we were concerned about

21 regarding timeliness. Is that responsive Your Honor? I

23

22 want to make sure I'm

JUDGE SIPPEL: Well it's up to Mr. Beckner to

24 follow up with that.

25 II
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BY MR. BECKNER:

1512

2 Q Now your contracts that you had with the buildings

3 that you were proposing to serve gave you a finite amount of

4 time from the date of the contract to initiate service,

5 isn't that correct?

6

7

A

Q

That's correct, sir.

Okay. So you were at least to that extent always

8 concerned that you would be able to provide this service by

9 the date that you promised in the contract?

10

11

A

Q

That's correct.

All right. And prior to January 1995 or late

12 December 1994, have you ever had anyone file petitions to

13 deny your applications with the FCC?

14 A Not that I'm aware of. There may have been, but

15 for example there were questions raised on occasion by

16 people who had adjacent communications paths who would

17 sometime question an application. Whether they resulted in

18 a petition to deny I don't think so. But with that kind of

19 issue raised about the grant of an application, yes.

20 Q But the -- the filing of a petition to deny

21 against the Liberty applications which began to happen late

22 '94 or January '95, that was a new thing in your experience

23 was it not?

24

25

A

Q

Yes it was.

Okay. And are you telling the presiding Judge
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1 here that when these petitions to deny were filed you at

1513

2 that time were not concerned about what effect they would

3 have on the processing of the applications to which the

4 petitions were directed?

5 A Let me be very clear on this subject because I

6 think I've addressed it before either explicitly or at least

7 referenced it. When Time Warner petitioned to deny all our

8 licenses to transmit on the 18 gigahertz frequency, just

9 after they had gone to court and said that we were an

10 illegal cable operator and could not use hardware

11 connections, it appeared to me to be outrageous because they

12 were saying that we couldn't go from one building to another

13 by hardwire.

14 And then it appeared to me they were saying nor

15 could we go from one building to another by microwave which

16 we had always done. And it appeared that Time Warner was

17 trying to have us damned one way and damned the other way

18 and damned a third way if they could find it. And that was

19 precisely my very strong reaction when those petitions were

20 filed.

21 Q Do you think the efforts would be to delay the

22 applications?

23 A I thought the petition on the face of it was

24 ridiculous and I didn't think it would have any impact on

25 our business because I thought it was a patent attempt to
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1 stop us from conducting -- shouldn't have been but at that

2 particular moment I thought it was a ploy by Time Warner

3 without any foundation. And that's the God's honest truth.

4 Q And at the time that you discussed these petitions

5 with your lawyers did they tell you that regardless of

6 whether the petition had any merit or not the mere fact that

7 it had been filed would cause a slow down in the processing

8 of the applications?

9

10

A As I recall

MR. SPITZER: Your Honor asked and answered. I

11 mean I think ---

12 JUDGE SIPPEL: Yeah you've got a point there. But

13 I'm going to let it go one more time.

14 A No I did not get that advice from counsel at that

15 juncture. At some later point I did in fact. I think

16 counsel who shared my outrage at that point also thought it

17 was ridiculous what Time Warner was trying to do.

18

19

Q

A

And you can't remember when that later point was?

No I believe it was in the spring, but I don't

20 recall exactly. I think I saw documents in fact, when I was

21 testifying before that related to counsel advising us that

22 licenses might get delayed, but I can't recall which

23 document it was I saw when I testified earlier. Perhaps you

24 have it in front of you.

25 Q Would it be fair to say Mr. Price that by the
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1 first of April you realized the effect of these petitions to

2 deny would be to delay the processing of Liberty's

3 applications?

4 MR. SPITZER: Your Honor again I think we've come

5 at this in eighteen different directions now.

6 JUDGE SIPPEL: Well he's -- you know the witness

7 has testified that it was best of his recollection was the

8 spring. April is spring. He wants to ask if it was April.

9 Can you recall whether it was April or not?

10 THE WITNESS: I don't recall whether it was April. It was

11 some time in the spring, Mr. Beckner.

12

13

14 Q

JUDGE SIPPEL: Okay next question.

BY MR. BECKNER:

Now it's true is it not, that throughout the

15 period February, March and April of 1995 Liberty was turning

16 on new microwave paths, correct?

17 A As I recall from our you know, from reading the

18 record and looking back at what was going on, yes.

19 Q Okay. And throughout that same period through the

20 weekly Thursday meetings that you said you had with Mr.

21 Ontiveros and other senior staff, you were aware of the fact

22 that Liberty was turning on new microwave paths to buildings

23 in those months.

24 A Let me clarify something. What I saw before was

25 at the weekly meetings, I was advised when sites were being
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1 marketed to and when they were contracted and when they were

2 constructed. We did not discuss the activation of paths at

3 those meetings.

4 Q Well the installation report that Mr. Ontiveros

5 prepared and furnished to you at the meeting every week,

6 didn't that indicate when a building was called being

7 installed?

8 A Yes I think you covered this extensively in the

9 deposition as to what those reports mean and how we

10 responded to them, but I'd be happy to go over it again if

11 you like.

12 Q No I would like just to ask -- answer the question

13 about whether or not indicated when the customers were being

14 installed in the building?

15 A Yes. As I said in my deposition it indicated when

16 a building was being installed, it did not indicate when

17 customers were being installed or when a building was being

18 activated. Installed means a sequence of events beginning

19 with a construction the installation of a microwave dish on

20 the roof. And thereupon come a sequence of events involving

21 activation of service and involving signing up of customers,

22 but that report at that juncture did not indicate when

23 activation of microwave service or signing up of customers

24 took place.

25 Q Let's take a look at Time Warner Cablevision
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1 Exhibit 14 please.

1517

2

3

A

Q

Yes sir.

Okay looking at tape one of the installation

4 progress report which has install number 001 at the bottom,

5 under the headline current projects. Do you have that sir?

6

7

A

Q

Correct.

Okay. Now let's just take the top address,

8 they're at 55 West End Avenue. And the status that's -- the

9 status is described as complete.

10

11

A

Q

Yes.

Does that not mean that all of the customers in

12 that building were in fact installed in receiving service as

13 of the date of this report?

14 A Yes in that particular case it does mean that

15 because the number of installs is indicated on other on

16 other occasions in various reports there would be a

17 installation that was complete without subscribers, that was

18 awaiting the marketing procedure where the subscribers would

19 be signed up and installed.

20 Q Now let's just skip down to the third block of

21 buildings here. I think you testified on Thursday that you

22 were personally familiar with the 8M building?

23

24

A

Q

That's correct.

757 Fifth Avenue in this report. And in the

25 status column there is a word indication installs 327.
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That's correct.

Okay does that not mean that customers,

1518

3 subscribers are going to begin being hooked up on March

4 27th?

5 A Yes it -- it means that is the intention to hook

6 them up on March 27th.

7

8

Q

A

Okay.

It doesn't mean they will be. That's the

9 intention. That's the reason this meeting takes place is so

10 marketing can discuss with operations if what operations has

11 put on its report is realistic and if the date can be met.

12 You'll also notice the next building it says microwave

13 installation marketing, question mark. No subscribers, no

14 installed subscribed. Again, here installation means the

15 installation of a microwave dish not necessarily activation

16 of customers.

17 Q And of course as you pointed out, it says

18 microwave installation in -- in 16 West 16th.

19 A Sometimes it would say microwave installation,

20 sometimes it would say install complete.

21 Q Now let's just go up a little bit here. At 639

22 West End Avenue under status it's described as in progress

23 and

24

25

A

Q

Yes that --

And under the subs column there is 59. And under
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1 the INST column there is 44. Doesn't that mean that 44 of

2 59 subscribers have been installed as of the date of this

3 report?

4

5

6

A

Q

A

That's correct.

And the remaining customers are being installed?

They could be -- which line is it just so I --

7 give you precise --

8 Q 639 West End Avenue which is in progress is the

9 status.

10 A Right. If it's in progress there would -- it's an

11 indication that the 44 the difference between the installs

12 and the units, the subs is still in progress yes.

13 Q So it'd be fair to say that this report tells you

14 one of three things. Whether or not an installation is

15 complete. Whether or not an installation is progressed

16 is in progress, and whether or not an installation is

17 planned in the near future.

18

19

A

Q

Yes.

Okay. Whenever it was that you concluded that the

20 effect of Time Warner's petitions to deny was going to delay

21 Liberty's microwave applications from being processed, did

22 it strike you as odd or unusual that nevertheless Liberty

23 was continuing to activate new microwave paths during the

24 spring of 1995?

25 A No I don't think it did. Because I think it
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1 wasn't apparent to me at the time was reading these reports

2 that there was any gap between what we were installing and

3 what we were licensed to do. Otherwise I wouldn't have gone

4 forward. What we were doing was wide in the open in front

5 of Time Warner work crews and publicized to a great degree.

6 Had I known we were activating buildings that weren't

7 authorized, I would have stopped it.

8 Q Last building for which service began without

9 authorization was 2727 Palisades Avenue which according to

10 Exhibit 30 was activated or began service on April 24, 1995.

11

12

13

14

15

16

17

18

A

Q

Q

A

Q

Do you wish me to refer to Exhibit 30.

Well you may take a look at it.

JUDGE SIPPEL: That's Appendix A to the HDL.

THE WITNESS: And which line is it Mr. Beckner?

BY MR. BECKNER:

It's the bottom line.

Yes I see that.

Okay. Now with respect to that building, are you

19 saying that you were not advised on any of these

20 installation progress reports that this building was going

21 to be installed or activated on or about the date of April

22 24, 1995?

23 JUDGE SIPPEL: Wait a minute now that's -- you're

24 asking two very significant events on the same day. Ask him

25 just focus on the date of -- March 24, 1995 and ask him you
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1 know give him one event at a time.

2 BY MR. BECKNER:

1521

3 Q Well I -- yeah I was only asking about the

4 installation of customers in the building.

5 A Without the operations report in front of me, I

6 couldn't you know specifically say what it said, but if it

7 was in the ordinary course of on that report, I would know

8 it was being installed, yes. It would help to see the

9 report you're referring to.

10

11

Q It would help if I had it, but I don't.

JUDGE SIPPEL: Is this a document that hasn't been

12 produced or --

13 MR. BECKNER: No, Your Honor. The -- the -- the

14 production was by agreement initially with the Bureau of a

15 sampling of these documents.

16 MR. SPITZER: Your Honor they never served the

17 document request. We had a clear understanding with the

18 Bureau precisely what we were going to produce. I think

19 it's grossly unfair in front of this witness to suggest a

20 document that should have been produced wasn't produced.

21 We have said over and over on the record again

22 precisely which of the progress reports we produced. There

23 has been uniform agreement from Mr. Beckner and Mr. Holt to

24 that effect to suggest in this courtroom this is not the

25 case I think is grossly unfair. I wish you'd
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JUDGE SIPPEL: That's -- that's enough of the

1522

2 argument. I -- no -- I didn't read Mr. Beckner suggesting

3 that there had been something. Just a question trying to

4 find out what we have. All right so you don't have --

5 you've asked the witness the question. Now again, in

6 fairness to the witness before you leave this subject, I --

7 you -- you're asking him about the date that Liberty began

8 service on 2727 Palisades or the date that they installed,

9 or what is it exactly that you're trying to get from this

10 witness?

11 MR. BECKNER: I'm simply asking him whether or not

12 we are assuming the truth of the statement in Appendix A

13 that Liberty began service on April 24, 1995.

14

15

JUDGE SIPPEL: Nobody's contesting that.

MR. BECKNER: Correct. And the question I was

16 asking the witness was is was he aware through his reading

17 of the installation progress reports that service to this

18 particular address was going to be initiated on or about the

19 date given here.

20

21

22

23

JUDGE SIPPEL: That being April 24, 1995.

MR. BECKNER: That's correct. And I think

JUDGE SIPPEL: Can you answer that question?

THE WITNESS: I can't answer it without seeing the

24 -- the installation report or the operations report. 1--

25 you just describe they say a lot of different things about
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1 when customers were being activated or when a microwave dish

2 was being installed. To accurately answer your question, it

3 would be difficult without seeing the operations report. I

4 would only be guessing at it. And I don't think you want me

5 to do that.

6 JUDGE SIPPEL: No guessing, no sir. Not unless

7 you're asked.

8 BY MR. BECKNER:

9 Q In the ordinary course of business the

10 installation progress report that was given to you would

11 reflect however prior to April 24 that customers were going

12 to be installed for example on April 24th?

13 JUDGE SIPPEL: Well he has --- he is -- he has

14 shown us and you've illustrated that these statuses mean

15 different things for different buildings at different times.

16 He's done the best he can.

17

18

19

20

21

22 Q

MR. BECKNER: All right.

JUDGE SIPPEL: With that question.

MR. BECKNER: Okay.

JUDGE SIPPEL: Doesn't have the document.

BY MR. BECKNER:

And I take it then that even as late as -- as

23 whenever -- strike that. I want to ask you some questions

24 about Time Warner Cablevision Exhibit 83 which is Mr.

25 Rivera's letter to Regina Keyes dated August 14th.
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JUDGE SIPPEL: August 14th 1995.

MR. BECKNER: Yes sir.

1524

3 JUDGE SIPPEL: Do you want him to read the whole

4 document first or is it just a page or --

5 MR. BECKNER: Actually all you need to read sir is

6 the first page that's all I'm going to ask you about. If

7 you'd like to read the whole of course you may.

8

9 he reads.

10

JUDGE SIPPEL: Okay let's go off the record while

MR. BECKNER: Your Honor, I just want to

11 apologize. I -- when I prepared my examination I failed to

12 note that this was marked as rejected and it would be my

13 intention to make it proper, but I apologize for dragging

14 the witness up first on that. I hope no one's injured.

15 The proffer I would make Your Honor is the second

16 paragraph states that 19 paths were currently unlicensed and

17 17 paths were discovered as a result of Liberty's internal

18 investigation. And what I was going to ask with this

19 witness is whether or not based on his testimony -- well

20 first I was going to ask whether or not he understood that

21 the two paths that according to this letter were not

22 discovered as a result of Liberty's investigation were those

23 that were revealed to the Commission by Time Warner. And

24 Time Warner filed a paper that revealed two paths to the

25 Commission.
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MR. SPITZER: We will stipulate to that, Your

1525

3 MR. BECKNER: Right. And those two paths were 639

4 West End Avenue and 1775 York Avenue which the surreply says

5 is incorrectly identified as 441 East 92nd Street. Now the

6 question I was going to ask this witness is whether or not

7 based on his prior testimony about Time Warner Cablevision

8 Exhibit 35 which is the Nourain memo.

9

10

JUDGE SIPPEL: Which is April 26, '95.

MR. BECKNER: Correct. Whether or not these two

11 addresses which were disclosed to the Commission by Time

12 Warner are on this memo that Mr. Nourain prepared on April

13 26th.

14 JUDGE SIPPEL: Well you've already got -- I mean -

15 - you -- you've gotten counsel here to stipulate the

16 ultimate fact that there were two that were missing and were

17 brought to the attention -- they were brought to the

18 Commission's attention by Time Warner.

19

20

MR. BECKNER: Right.

JUDGE SIPPEL: And you know what they were.

21 You're going to ask him whether or not those were included

22 but if they're not included in the document, so what? I

23 mean--

24

25

MR. BECKNER: No they are on the document.

JUDGE SIPPEL: They are on the document?
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(202) 628-4888



:, t

PRICE - CROSS 1526

1 MR. BECKNER: They're on Mr. Nourain's document

2 which this witness testified when he saw he understood that

3 it meant that these -- that all the paths on this document

4 were -- were activated in -- were activated without any

5 authority. And the question is why didn't they tell the

6 Commission about the two

7

8

JUDGE SIPPEL: All right.

MR. BECKNER: -- addresses that Time Warner

9 disclosed.

10 MR. SPITZER: Your Honor, I think there's a reason

11 that you rejected this letter. First, it's dated August 14

12 goes to entirely separate issues drafted by the lawyer, not

13 Mr. Price.

14 I think it's clear from reading this paragraph,

15 and I suppose we could ask Mr. Rivera to testify if you deem

16 it relevant, this paragraph is merely saying there are 19

17 paths, two of them although it doesn't say this explicitly,

18 two of them were referred to by Time Warner on May 5th. And

19 then it's explained that the other 17 were the ones

20 discovered by Time Warner. I really think that --

21

22

23

JUDGE SIPPEL: By Liberty.

MR. SPITZER: By Liberty.

JUDGE SIPPEL: Yeah I mean that -- that -- if --

24 you've got -- you can -- you can tell this to the witness.

25 Say it's been stipulated. It's been stipulated that as to
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1 these -- these two addresses on -- on Exhibit 35 were

1527

2 were found to have been operating without authorization by

3 Time Warner or brought to the attention of everybody by Time

4 Warner petition or whatever the document was, whatever the

5 pleading was. All right. Then you've got him focussed.

6 And then you -- then you can ask him a question

7 with respect to Exhibit 35 if that's what you're trying to

8 get to.

9

10

MR. BECKNER: Well I mean --

JUDGE SIPPEL: You don't need to go to 35 in

11 other words you don't need to go through Exhibit 33 to get

12 to 35.

13 MR. BECKNER: The question which I think Mr.

14 Spitzer's argument refreshed my recollection about your

15 ruling. The questions weren't on Exhibit -- the Exhibit

16 that I'd shown the witness.

17

18

19

20

21 said.

22

JUDGE SIPPEL: 33 for identification.

MR. BECKNER: 33 for identification.

JUDGE SIPPEL: The Ginsburg letter.

MR. BECKNER: Was or was not accurate in what it

JUDGE SIPPEL: Oh -- nobody's -- nobody's

23 contesting that.

24

25

MR. BECKNER: Excuse me?

JUDGE SIPPEL: Nobody's contesting the accuracy of
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1 the Ginsburg letter are they?

1528

2

3 is

MR. BECKNER: Yes I am. I mean because the point

is that in fact the whole point is that Liberty

4 discovered not just 19, not just 17 paths, they discovered

5 19 paths. They discovered the two paths that Time Warner

6 revealed to the Commission in Mr. Nourain's memo on April

7 26th. They just didn't tell the Commission about that.

8 MR. SPITZER: Your Honor I think Mr. Beckner is

9 twisting this into some sort of shape I couldn't even

10 describe. This paragraph was drafted by Mr. Rivera merely

11 to say there are 19 paths. Two of them you knew -- Time

12 Warner told you about on May 5th.

13 The additional 17 Liberty discovered and here they

14 are. I mean this is -- he doesn't say here that Liberty

15 didn't in addition what it found about the other two or when

16 Liberty found out about the other two. He's merely saying

17 to the Commission there are 19 paths, 2 of them you know

18 about because Time Warner submitted a pleading on May 5th.

19 The other 17 Liberty discovered as a result of an

20 internal investigation. I mean this is it's a simple

21 declarative sentence. Mr. Rivera is explaining to the

22 Commission how they come to 19.

23 JUDGE SIPPEL: Mr. Beckner is saying by virtue of

24 the memorandum of Mr. Nourain on April the 26th that the

25 Commis -- that Liberty actually knew of those extra two
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1 paths.

1529

2 MR. BECKNER: The internal investigation as a

3 number of witnesses have testified began in April.

4

5

MR. SPITZER: Then

MR. BECKNER: It began -- Mr. Nourain testified

6 about that. Mr. Price testified about that -- it began with

7 the mysterious facts that came into Mr. Nourain's office or

8 with in the case of Mr. Price it began with the copy of Mr.

9 Nourain's memo coming in. And they were already in that

10 last week in April determining what was going on and among

11 the things that they determined at least Mr. Nourain/s memo

12 determined was that the two paths l the -- the York Avenue

13 and West End Avenue were in fact activated without licenses.

14 Now they didn/t tell the Commission that at the

15 time. Time Warner came in and told the Commission that --

16

17

18 right.

19

20

21

JUDGE SIPPEL: When?

MR. SPITZER: And he came back and said yes that/s

JUDGE SIPPEL: Well you told him on May 5 right?

MR. SPITZER: That's correct.

JUDGE SIPPEL: You told him on May 5 and on May 4

22 they disclosed everything to the Commission with the

23 exception of those two?

24

25 anything.

MR. BECKNER: No on May 4th they didn/t disclose
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JUDGE SIPPEL: On May 17th?

MR. BECKNER: Your Honor if it --

1530

3 MR. SPITZER: I mean actually there was 13 on May

4 17 and another four in July.

5

6

7

MR. BECKNER: Four additional.

JUDGE SIPPEL: The STAs come in on May 4.

MR. SPITZER: That's correct Your Honor. If Mr.

8 Beckner is somehow suggesting that -- that Henry Rivera and

9 the slew of lawyers in fact I see my name on this letter.

10 Somehow. Mr. Petit. I'll hide behind Mr. Petit. Mr. Chen

11 somehow didn't get his name on this.

12 The war -- the war of -- is somehow misleading to

13 the Commission I really think he could call Mr. Rivera up.

14 I'll proffer Mr. Rivera about those of us sitting here for

15 this issue. I just don't see where this goes. This letter

16 was designed to say there are 19 paths. Two you found out

17 in the first thing you found out about these two was from

18 Time Warner on May 5.

19 Then there's 17 more. And here Liberty has

20 unearthed these 17. That's how you get to 19. I just

21 don't see where this is going.

22 JUDGE SIPPEL: Well I do. I see where it's going

23 in terms of the -- of establishing through this -- through

24 this an arranged memo and thus far the testimony of Mr.

25 Price that he was aware that they were -- by looking at Mr.
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1 Nourain's memo he was aware that there were unauthorized

2 activations.

3 And if those two -- if those two addresses are

1531

4 listed here I'm certainly going to permit those questions to

5 be asked very specifically. But I'm not going to let him.

6 I'm not going to put him in a position -- Mr. Price in a

7 position where he has to go through all -- get to that type

8 of testimony through the letter of Mr. Ginsburg letter of

9 August.

10

11 Honor.

12

13

MR. SPITZER: That's precisely my point Your

JUDGE SIPPEL: Yeah I know.

MR. SPITZER: He could establish the two and the

14 17 and I think he may have mischaracterized what the April

15 26th memo says. Perhaps not what Mr. Price concluded from

16 it.

17

18

JUDGE SIPPEL: Well--

MR. SPITZER: Certainly what it says. That's fair

19 game. But I don't see this letter.

20

21

22

JUDGE SIPPEL: I -- I -- I'm

MR. SPITZER: repeating this.

JUDGE SIPPEL: I'm going to stay with my ruling on

23 the Ginsburg letter.

24

25

MR. BECKNER: All right then --

JUDGE SIPPEL: So -- so -- the Exhibit 33 for
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1 identification is off limits at this point.
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2

3

MR. BECKNER: All right.

JUDGE SIPPEL: For this witness.

4 MR. BECKNER: All right. I mean I -- I -- had my

5 chance. And I'm satisfied that I had my chance.

6 JUDGE SIPPEL: Are we going to start with Exhibit

7 -- what was that number now? The--

8

9

MR. SPITZER: 35?

JUDGE SIPPEL: Yeah 35. Are we going to start

10 with 35? With this witness?

11 MR. BECKNER: No we've already talked about 35. I

12 don't have any more questions about 35. I mean I think

13 everything else has already been established.

14

15

JUDGE SIPPEL: All right.

MR. BECKNER: I mean the witness is testifying

16 what he thought when he saw Mr. Nourain's memo and the memo

17 has what it has on it.

18 JUDGE SIPPEL: Well as I say it's your cross

19 examination. If you want to go back to that and hit those

20 two addresses I would permit you to do that.

21 MR. BECKNER: I don't want to give this witness a

22 chance to get another answer.

23 JUDGE SIPPEL: That's all right. You don't have

24 to explain why. All you have to do is say no you don't want

25 the opportunity to do that. Right. Will somebody please,

Heritage Reporting Corporation
(202) 628-4888


